
DECONSTRUCTING PERM NOTICE REQUIREMENTS 
 
By Susan J. Cohen 
 
 This article reviews the various notice requirements in the PERM regulations and 
how employers can satisfy them. 
 
 Any discussion of the “notice” requirements mandated by the PERM regulations 
should start with an exploration of the purpose that providing notice of the filing of the 
labor certification to the bargaining representative or to employees employed at the 
worksite, is intended to serve.  In the preamble to the PERM regulations, the Department 
of Labor (DOL) explains that the notice requirement has been a component of the labor 
certification process since the implementation of IMMACT 90 and that the purpose of 
providing notice is to provide a way for interested parties to submit documentary 
evidence bearing on the application for certification.83 The DOL took pains to point out 
that in its view, the aforementioned purpose underlies the notice requirement and further 
stated that the notice requirement is not intended to provide another way to recruit for 
U.S. workers.  The cynical among us may therefore infer that DOL views the notice as an 
inducement for U.S. workers to derail the application; and certainly not as a tool to help 
employers fill an open position.   
 
 One of the striking departures from prior practice in the PERM regulations was 
the expansion of the posting requirement associated with the “notice” section of the 
regulations to require employees to post a notice of the job opportunity not just in a 
conspicuous place at the location of employment, but in “any and all in-house media” 
whether electronic or printed, normally used by the employer.  Another departure was 
that for the first time, the PERM regulations also expanded the posting requirement to 
Schedule A cases.  The expansion of the “notice” requirement to include in-house media 
and the requirement that employers post a notice of the job opportunity in Schedule A 
applications is a clear reflection of the underlying policy purpose of providing notice:  to 
widen the audience of persons who can submit evidence bearing on the application. 
 
To Whom Must Notice Be Provided? 
 
 20 CFR §656.10(d)(1) provides that the employer must provide notice of the 
filing of the labor certification application: 
 

(a) to the bargaining representative(s), if any, of the employers’ employees in 
the occupational classification for which certification of the job opportunity is 
sought in the area of intended employment. 

 
 The regulation casually states that this notice may be satisfied if the employer 
gives the bargaining representative a letter and a copy of the 9089 form:  “Documentation 
may consist of a copy of the letter and a copy of the application for Permanent 

                                                 
83 69 Fed. Reg. 77338 (December 27, 2004) 
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 Employment certification form that was sent to the bargaining representative.”84 
Interestingly, this regulation speaks of “the letter” as if that is a requirement that was 
elucidated elsewhere in the regulations.  However, there is no absolute requirement to 
provide a letter with the copy of the 9089 form.  Transmitting the 9089 to the bargaining 
representative with a letter should be a logical way to provide the notice, but it seems 
clear the notice requirement could be satisfied with an e-mail transmission or some other 
form of communication to the bargaining representative. 
 
In §656(d)(7)(ii) the regulation goes on to state that: 
 If there is no bargaining representative, by posted notice to the employer’s 
employees at the facility or location of the employment. 
 
 The majority of positions that are subject to the labor certification process are not 
the subject of bargaining agreements and, therefore, most employers filing labor 
certification applications must satisfy this traditional “posting” requirement. 
 
What Details Must The Notice Contain? 
 
 The notice is required to contain the same minimum information required for 
advertisements in 656.17(f); must state the rate of pay (which must equal or exceed the 
prevailing wage determined by the SWA in the prevailing wage determination underlying 
the PERM filing), and must state that the notice is being provided as a result of the filing 
of an application for alien labor certification for the relevant job opportunity and that any 
person may provide documentary evidence bearing on the application to the Certifying 
Officer of the Department of Labor.85

 

 If the application is filed on behalf of a college and university teacher selected in 
a competitive recruitment process, as provided by 20 CFR §656.18, the notice must 
include the information required for advertisements by §656.18(b)(2) and must include 
the same language noted above, providing that any person may provide documentary 
evidence bearing on the application to the Certifying Officer, as detailed in 
§656.10(d)(3). 
 
 In the case of an application for sheepherders, the regulations simply state: “…the 
notice must contain a description of the job and rate of pay and must meet the 
requirements of this section”. 
 
May the Posting Contain A Salary Range? 
 
 The comments by DOL in the preamble to the regulations unequivocally state that 
the posting notice must list the wage offered to the beneficiary on the 9089 form or a 
salary range, as long as the bottom of the range is not less than the prevailing wage.  This 

                                                 
84 20 CFR §656.10(d)(7)(i). 
85 20 CFR §656.10(d)(3). 
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reflects longstanding DOL policy.86 The prevailing wage must be the wage obtained at 
the time recruitment was conducted for the labor certification application. 
 
 It is important to note that DOL has stated that in connection with posting notices 
relating to labor certification applications filed on behalf of a college or university 
teachers selected in a competitive election and recruitment process, a rate of pay does not 
need to be included.  While the rate of pay does not need to be included, the other 
information required for advertisements in §656.18(b)(3) (i.e. job title duties and 
requirements) as well as the information specified in §656.10(d)(3), must be contained in 
the posting.87

 

Posting Location 
 
 The posting notice must be posting in a conspicuous location where the 
employer’s workers can readily read the posted notice on their way to and from their 
place of employment.  The regulations specify that appropriate locations for posting the 
notice include locations in the immediate vicinity of the wage and hour notices required 
by 20 CFR§1903.2(a).88 There are a variety of locations used by employers for posting 
notices, including break rooms, cafeterias, company kitchens, etc.  The important 
consideration is that the employer should post the notice in a location where employees 
are likely to see it, and that it not be obscured while posted. 
 
Posting In A Private Household 
 
 In the case of a private household, the posting is required only if at the time of 
filing the PERM application, the employer already employs one of more U.S. workers.89 
While DOL has not opined on the proper location for a posting notice in a private 
household, the kitchen or common area used by all employees would be logical choices. 
 
Where to Post for Roving Employees 
 
 If the employer knows where the employee will be placed, the employer must 
post the notice at the worksite where the employee will perform the work.   
 
 For Schedule A positions, where the employer does not know exactly where the 
Schedule A employee will be placed, DOL has opined that the staffing agency employer 
must post the notice at the worksite(s) of all the employer’s current clients.90

 

                                                 
86 U.S. Dept. of Labor, Employment and Training Administration, Technical Assistance Guide No. 656:  
Labor Certification (TAG), at 114. 
87 Permanent Labor Certification Program Frequently Asked Questions, April 7, 2005. 
88 20 CFR§656.10(d)(ii) 
89 20 CFR§656.10(d)(2) 
90 Permanent Labor Certification Program Frequently Asked Questions., Round 7 (hereinafter DOL 
PERM FAQ’s) 
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 For non-Schedule A applications where the employer does not know the exact 
location where the employee will work, or if the employee will work in multiple 
geographic locations, the employer should post at the headquarters or at known worksites 
where the employee will perform the job.91

 
Timing and Duration of the Posting Notice 
 
 If there is no bargaining representative to whom the employer can provide notice, 
then the notice of filing must be posted at the facility or location of employment for at 
least ten (10) consecutive business days.  The posting can be posted for a longer period 
— indeed DOL has opined that an employer may even post this notice “indefinitely”; the 
key is that the notice is posted for at least ten (10) consecutive business days, and those 
ten days must all fall within the 30-180 day period immediately prior to filing the 
application.92  In other words, the required ten (10) consecutive business days may not 
fall within the 30-day period immediately preceding the filing of the PERM application 
and practitioners should ensure that the dates that list for the posting on the 9089 reflect 
that requirement.  If the posting end date on the 9089 is within 30 days of the filing date, 
the decision logic of DOL’s PERM software will trigger an automatic denial of the 
application. 
 
Timing of Notice Requirement for College and University Teacher Applications 
 
 PERM applications filed for college or university teachers may be filed up to 18 
months after the selection is made.  Accordingly, in these cases, notices of filing may be 
provided or posted after the selection process has been completed, in which case the 
notice of filing must be provided between 30-180 days prior to filing either by providing 
the notice to the bargaining representative, if one exists, or by posting the notice at the 
facility or location of employment.93   
 
What Address Must the Employer Provide On the Posting Notice? 
 
 The notice is intended to provide an opportunity for interested parties to submit 
documentary evidence bearing on the labor certification application; therefore the notice 
must provide the address of the appropriate Certifying Officer for the area of intended 
employment.94 It is important to note that the DOL has bifurcated the responsibilities of 
the National Processing Centers, and henceforth all PERM applications will be filed with 
the Atlanta Processing Center. 

                                                 
91 While the posting location in this circumstance is not addressed either in the PERM regulations, in the 
preamble to the regulations, in the FAQs published by the DOL or in liaison minutes, the DOL’s Technical 
Assistance Guide (TAG) clarified that when the employee will work in various and unanticipated 
worksites, it is appropriate to file the application with the regional DOL office with jurisdiction over the 
employer’s headquarters.  By extension, the posting notice should be posted at the employer’s 
headquarters.   
92 20 CFR§656.10(d)(3)(iv); see also DOL PERM FAQ’s, Round 7. 
93 DOL PERM FAQ’s, Round 1. 
94 20 CFR§656.10(d)(1)(3)(iii) 
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In-House Media Requirements 
 
 As noted, the PERM regulations departed significantly from pre-PERM practice 
by instituting, for the first time, a requirement that employers provide notice of the filing 
of the labor certification not just by posting a physical notice for ten (10) consecutive 
business days, but by posting in any and all in-house media, whether electronic, or 
printed in accordance with the normal procedures generally used in recruiting for other 
positions in the employer’s organization.95

 

Does In-House Media Apply and if so, Which In-House Media Exactly? 
 
 While the DOL did expand the posting requirement to include “any and all in-
house media”, it has specifically limited this additional posting requirement to be 
consistent with the “normal procedures used for the recruitment of similar positions in the 
employer’s organization”.96 Accordingly, if the labor certification application is for a 
senior executive and the employer would never advertise such a position in its in-house 
media, then no in-house media positing is required.  However, it would be prudent for the 
employer to draft an explanation regarding this fact and include this document in the 
PERM audit file, in case this question comes up in an audit. 
 
 If the position is one that the employer would ordinarily publish or advertise in its 
in-house media, does that mean the employer must list the position in all its in-house 
media?  The answer clearly is no if the employer has a variety of in-house media sources 
and not all are relevant to posting the particular position.  In the preamble to the PERM 
regulations, the DOL uses the example that . . . “we would not expect a posting in a 
publication devoted to health and safety issues if job vacancies were not normally 
included in that publication.97/

 
Content of in In-House Media 
 
 The language used in the in-house media posting may, but need not, mirror the 
language on the physical posting notice.  It should contain at least enough specific 
information to apprise the employees of the employment opportunity.98 Furthermore, the 
in-house media notice absolutely must list the rate of pay, and must apprise the reader 
that any person may provide documentary evidence bearing on the application to the 
Certifying Officer.  If there is not enough room in the posting to list the Certifying 
Officer’s address, then the employer must tell the readers where they may find that 
information.99/   
 
Duration of Publication in In-House Media 
 
                                                 
95 20 CFR§656.10(d)(1)(ii) 
96 20 CFR§656.10(d)(1)(ii) 
97 69 Fed. Reg. 7738 (December 27, 2004). 
98 DOL PERM FAQ’s, Round 10 
99 Id. 
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 The employer must publish the notice of filing in its in-house media for the length 
of time that conforms with its normal business procedures, or for at least 10 consecutive 
business days, whichever is longer. 100

 
Conclusion 
 
 It is fair to say that of all the requirements associated with filing a PERM 
application, the notice requirements are among the most critically important as 
compliance with the notice requirements is a window into the employer’s good faith in 
undertaking the process, and the DOL will not hesitate to deny a PERM application on 
the slightest indication that the notice requirements were not satisfied.  Careful 
practitioners and employers will take pains to post carefully worded notices for the 
appropriate timeframes in any and all required locations and media.   
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